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Lawyerly Attack on the Morgan Patent 

 

Timeline 

 

June 24, 1958 

United States Patent No. 2,839,909 was issued to John E. Morgan for an invention relating to the 

knitting of air-entrapping fabrics suitable for use in the production of heat-insulating garments 

such as underwear. 

 

June 27, 1958 

J. E. Morgan Knitting Mills, on Morgan's behalf, sent the following telegram to seventeen large 

buyers of underwear: 

"We are happy to announce that we have, as of June 24, 1958, been formally granted 

patent # 2839909 giving us proprietary rights to knitted circular thermal fabric and 

garments made from same. This fabric and garments embodying heat entrapping cell 

pockets and shrink control characteristics are now legally purchasable only from us." 

 

July 16, 1958 

Representatives of twelve companies attended a meeting in New York. It was decided that an 

attorney should be retained by the “Big Twelve” (the plaintiff group) to make a search of the 

new patent and render an opinion as to its validity. The plaintiff group also made an agreement 

that no member was to approach Morgan individually regarding a license until after completion 

of the search unless first consulting with the others; and in the event Morgan approached any 

member of the group, that member would do nothing until after he had notified the others in 

the group. 

 

September 16, 1958 

The plaintiff group gathered for a second meeting. At that meeting, the attorney who had been 

retained by the group, Roberts B. Larson, reported that, in his opinion, the Morgan patent was 

invalid. 

 

Upon advice of attorney Larson, the members of the plaintiff group determined to institute a 

declaratory judgment action in the name of those knitting mills which had already received 

cease and desist notices from Morgan. It was further agreed that each company would 

contribute $5,000 [approx. value $42,500 today] to bring the action and to defend any 

infringement suit which might be brought against a member of the group. 
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September 23, 1958  

A declaratory judgment action to affirm the invalidity of the patent was brought in U.S. District 

Court for the Eastern District of Pennsylvania, Caleb M. Wright, District Judge, presiding. 

Morgan denied invalidity and asserted a counterclaim for damages for infringement by all but 

one of the plaintiffs, and for triple damages due to a group boycott by all plaintiffs in violation of 

the Sherman Act. 

 

April 10, 1964 

The court held the Morgan patent invalid based on indefiniteness of claims, a prior creation of 

the technique by another, and lack of invention. Further, it found that the plaintiff group had 

violated the Sherman Act, but concluded that since the patent was invalid, Morgan suffered no 

damage. 

 

Morgan filed an appeal. 

 

December 7, 1965 

Morgan’s appeal was argued before the Third Circuit of Appeals, with Chief Judge Harry Ellis 

Kalodner, and Circuit Judges Albert Branson Maris and Phillip Forman on the bench. 

 

May 18, 1966 

The appellate court decided that the patent was valid. In the words of the court: 

The "Morgan Patent” is for a knitted fabric which because of its light weight and warmth 

is particularly suited for use in the production of such winter garments as "thermal 

underwear.” 

 

The case was remanded to the District Court with instructions to “dispose of the issue of 

infringement” raised by Morgan. According to the decision, “Since the district court based its 

denial of damages [to Morgan] on its ruling that the patent is invalid, our holding that the patent 

is valid will require it, on remand, to reach the issue of damages with respect to this phase of 

the litigation.” 

 

On July 7, 1966 

The court denied the request of the “Big Twelve” for a re-hearing.  


